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D. L. JORDAN 
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Your Petitioner, D. L. Jordan, respectfully represents unto 
you:r; honors that he is aggrieved ·by a final judgment of 
the Corporation Court of the City o£ Newport News, .Vir-
ginia, entered on the 18th day of March, 1937, in which 
2 Supreme Court of Appeals .of Virginia, 
he was sentenced to imprisonment i11 the State penitentiary, 
for a term of five years, and he exhibits herewith 'as a part 
of this petition, a transcript of the proceedings under which 
he was tried and convicted. . 
. .: · STATEMENT OF CASE . 
n: L. ··Jordan 'vas· indicted' by. a·' gra~d' jury' on~ a- di~rge 
of rape by force and violence on the 14th day of January, 
1937, in the Corporation· Court aforesaid (see Record, page 2 
for indictment), upon which indictment he was tried by a 
jury on the 18th day of March, 1937, convicted and given 
five years in the State penitentiary (see Record, pages 3 
and 4 for order of conviction). The defendant was living 
with the sister and ·brother-in-law of the prosecutrix, where 
he had been staying for some while. He was twenty-six 
years old and the age of the prosecutrix was eighteen years. 
I-Ie occupied a room adjoining that of the prosecutrix, with a 
door between them. On Christmas night about twelve o'clock 
she claimed the offense 'vas committed, under the circum-
stance as set out in the evidence (see Record, pages 7 to 9). 
The defendant denied he committed the offense set out in the 
indictment, and that the whole affair occurred as related in 
the evidence, set out hi the· tecord· (see Record, pages· 10 
to 12). 
FIRST ASSIGN~IENT OF ERROR. 
The accused assigns as error, in Bills of Exception num-
ber one, to the action of the court in allowing the witness; 
Sergeant W. F. Peach, to testify over the objection of Coun-
sel for the accused as to a conv·ersation he alleges to have 
had that morning with the witness, N. 0. Woody (see Record, 
page 9, as to testimony), which conversation was not in the 
presence of the accused, and is purely hearsay evidence and 
prejudicial to the interest of the accused. 
As a general rule hearsay evidence is incompetent to est~b­
lish any fact which in its nature is susceptible of being proved 
by witnesses who can speak from their own knowledge. 
"In Mohler v. Commonwealth, 111 S. E., page 454, 132 Va., 
page 713, this Court held that "Where a witness testified that 
accused gave her a flashlight looking like one she ]had prev-
iously loaned to deceased, her further testimony that, in con-
nection therewith, her brother and brother-in-law said they 
had told her all the time that defendant 'knew about this', 
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was hearsay and prejudicial, where the evidence was circum-
stantial.'' 
-It is contended that the eYidence of Sergeant W. F. Peach 
·was admitted to contradict the Commonwealth's witness, 
N. 0. Woody; whose testimony preceded that of Sergeant 
Peach (see Record, pages 12 and 13), yet this docs not change 
the nature of the evidence and its effect. 
''Purely hearsay statement may not be admitted as sub-
stantive proof of a fact under the guise of impeaching a wit-
ness." R. C. L., Vol. 10, page 959; Culpepper v. State, 140 
A. S. R., page 668. 
To instruct the jury after the case has been closed, to dis-
regard the evidence after its effect has been prejudicial to 
the accused certainly does not cure the error. 
Section 8 of Article 1 of the Bill of Rights in the Consti-
tution of Virginia provides, ''that the accused is entitled to be 
tried by an impartial jury". 
In the Berkeley Peerage case, 4 Camp. 415, C. J. Mansfield 
says: "In England, where the jury are the sole judges of 
the facts, hearsay evidence is properly excluded, because no 
man can tell what effect it might have upon their minds." 
So it is with the case at bar. The alleged conversation was 
plainly inadmissible under the hearsay rule. 1liullins v. Com-
monwealth, 113 Va., page 787, 75 S. E., page 193, and Scntggs 
v. Commo1vwealth, 99 S. E., page 518. 
SECOND ASSIGNMENT OF ERROR. 
The accused assigns as error, in Bills of Exception num-
ber two, to the action of the court in overruling the motion 
of ·accused's Counsel to strike the evidence of the Common-
wealth, as being insufficient to support a. conviction of the 
offense of rape as charged in the indictment against the de-
fendant. 
The indictment charges (see Record, page 2) that ''Daniel 
·Jordan with force and arms in upon one .Oris Langley, etc., 
did then and there feloniously ravish and carnally know, 
against her will and by force". Your attention is called to 
the evidence of Oris Langley (see Record, page 7). 
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'' Th~~ on the night of December 25th, 1936, after she had 
retired and gone to sleep, she being unable to state the time 
of night, as she had been a~leep some time, she was awakened 
by D. L. Jordan, who at that time was in bed with -her. He 
told her that if she made an outcry or called anyone he would 
kill her." 
This appears to be all the force and a.rms used, yet the 
evidence shows that the prosecutrix was eighteen years of 
age, a senior in hig·h school, she knew the accused very well 
and that he always had conducted himself as a gentleman. 
Therefore, it is. submitted that the evidence falls far short 
of the requirement which is necessary and sufficient to sustain 
a conviction of the offense of rape as charged in the indict-
ment. The facts here are far different than in the case of 
Fry v. Commonwealth, 82 Va., page 334, where the prosecu-
trix was the accused daughter, who was twelve or thirteen 
years of age and who threatened to kill her and whipped her 
on repeated occasions. This court said in Bailey v. Common-
wealth, 82 Va., page 107 : 
"That if by an array of physical force he so overpowers 
her mind that she dares not resist, he is guilty of rape by 
having the unlawful intercourse.'' 
But where there is no outcry, nor any resistance whatever, 
as in the case at bar, the,charge of rape should not be sus-
tained. Brown v. Oo'lwrr~:onweaUh, 82 Va., page 653. 
THIRD ASSIGNMENT OF ERROR. 
The accused assigns as error, in Bills of Exception number ' 
three, to the action of the court in giving of instruction over 
the objection of defendant's Counsel (see Record, page 15, 
for instruction). . . 
In Mimgs v. Commonwealth, 85 Va., page 638, this court 
held, "In order to constitute the crime of rape, force must 
be used, and that force must be such as may reasonably be 
supp9sed adequate to overcome the physical resistance of 
the woman, taking into consideration the relative strength of 
the parties, and other circumstances of the case, such as IQak-
ing outcries and giving alarm''. 
All of the circumstances in this case indicate that there 
was no force, no resistance, no relative strength, no outcries 
or giving of alarm. 
There is no evidence that the accused by an array o~ phy-
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sicaLforce overpowered the prosecutrix's Inind that she dared 
not to resist. If she made no outcry and no resistance, she, 
by her conduct, consented, and the carnal act is not rape. 
Bailey v. Commorvwealth, 82 Va., page 107. · 
''There must be a resistance up to the point of being over-
powered by actual force, or of inability, from loss of strength, 
longer to resist; or that resistance is dangerous or absolutely 
useless; or there must be dread or fear of death; that the 
will of the prosecutrix must oppose the act, and that any in-
clination favoring it is fatal to the prosecution." Min,qs v. 
Commonwealth, 85 Va., page 638. 
The law requires that the unlawful carnal knowledge shall 
be against her will, she must resist, and her resistance must 
not be a mere pretence, ·but must be in good faith, except it 
can be shown that the consent was controlled and dominat-ed 
by fear. 
Therefore, the instruction complained of does not correctly 
embody the law, when it tells the jury that 
''If you believe from the evidence, beyond a reasonable 
doubt, that the accused entered the room of the prosecutrix 
while she was asleep, arousing her, and without any previous 
arrangements with her, threatened to do her bodily harm if 
she made an outcry, and had carnal knowledge of her, and that 
such act was against the will of the accused, then he is guilty 
of rape, though you may further believe that there was no 
actual physical resistance made by the prosecutrix, nor any 
outcry at the time of the sexual act.'' 
Except it is believed by them that the prosecutrix was 
dominated and controlled by fear when the carnal act took 
place. 
FOURTH ASSIGNMENT OF ER.ROR. 
The accused assigns as error, in Bills of ·Exception number 
four, to the action of the court in overruling the motion of 
the defendant to set aside the verdict of the jury as contrary 
to the law and the evidence and grant the defendant a new 
trial. 
The evidence shows that the prosecutrix occupied a ro.om 
in the back of her sister anq. brother-in-law's home; that th~ 
accused's room was between that of the prosecutrix and her 
sister, there was no door between the accused. and the sister's 
room, but there was a door betw~n the prosecutrix and ac-
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cused's room. All of the rooms had doors which lead out 
into the same hall. · · 
There were no outcries (see Record, page 11) ; she did not 
tell accused to stop, nor raised any objection whatsoever; 
that the same morning between four and five o'clock the prose-
cutrix's brother-in-law and some relatives of hers passing 
through the city went to the prosecutrix's room and talked 
with her, and she still made no outcry nor showed fear. This 
has not been denied. The further evidence of the physician, 
Dr. 1\tlcEachin, the Commonwealth's witness (see Record, 
page 9),. that the prosecutrix 
''had no other bruises and the condition could have been the 
same with normal intercourse", 
which clearly indicate there was n<' resistance. 
R. C. L., .Vol. 22, page 1187, Section 19. 
"The best of Judges of ancient and modern-times concur 
in saying that her evidence should be carefully considered 
in connection with the circumstances in determining whether 
she consented to the act or whether, as she testifies, it was 
without her consent.'' Oleson v. State, 38 Am. Rep., page 
366. 
Her failure to make any outcry tends to show that she 
consented to the intercourse, especially where she is sur-
rounded with human help, or where there are no signs of 
torn garments, or that she was injured in no way, which shows 
lack of resistance and probable consent. 
Oleson v. State, supra, 79 Am. Dec., page 524. 
It is important to note the significance of immediate dis-
closure as a corroborative circumstance has been declared 
to be much weakened when apparently prompted by condition 
rendering the concealment of the transaction difficult or im-
possible. 
R. C. L., Vol. 20, page 1188; Brown v. State, 106 N. W., 
page 536-Wis. case. In this case it was held: 
"That the fact that the prosecutrix turned from her way 
to friends and succor to arrange her underclothing, and there 
discovered a. condition, making silence impossible, could not 
but suggest a doubt whether her encounter would ever have 
been disclosed had not the discovery of blood aroused her 
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fear that she was injured and, must seek medical aid, or at 
least that she could not conceal from her family what had 
taken place. '' 
. In the instant case there was nothing which was discernible 
by members of the prosecutrix's family who had talked with 
her after this offense · was supposed to have occurred to 
indicate that she had been raped. If the prosecutrix consented 
at the time of the carnal act, though she became frightened 
because of her condition the next day, it is no rape. To be 
against her will and consent, means her will and consent 
at the time the act was committed, and not some time after-
wards. 
Bailey v. Co1nmonwelilth, 82 Va., page 107. 
Though this court hesitates to set aside the verdict of a 
jury, yet 'vhere the verdict is so plainly contrary to the law 
and the evidence, and the evidence is insufficient to sustain 
the verdict, this court will set the same aside. In the. case of 
Boxley v. Cornmonwealth, 24 Gratt. (65 Va.), page 649, the 
verdict in the prosecution for rape was set aside on the ground 
that there was not sufficient evidence to sustain it. In this 
. case the court held that: 
''Where examined by physicians and they found no bruises 
about her except a small bruise on each knee, and there was 
nothing else to indicate that the alleged rape has been ac-
complished by violence other than proof that the accused drew 
the prosecutrix backwards by the shoulders from her seat 
and held her bom1et over her face, it was held that a verdict 
of guilty would be set aside by an appellate court." 
Therefore, it is submitted to this Honorable Court that the 
verdict of the jury should be set aside as being contrary to 
the law and the evidence and without evidence to support it, 
and for other errors herein assigned, it is confidently sub-
mitted that the judgment of the Corporation Court should 
be reversed, and the Petitioner awarded a new trial. 
Respectfully submitted, 
D. L. JORDAN, 
By: J. LORENZO RAINEY, 
~- W. FISHER, 
• His Attorneys. 
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vVe, W. R. Walker and A. L. Bivins, Attorneys prac-
ticing in the Supreme Court of Appeals of 'Virginia, do cer-
tify that in our opinion it is proper that the decision in 
the above entitled cause of D. L. Jordan v. Commonwealth 
should be reviewed by the Supreme Court of Appeals of Vir-
ginia. 
W. R. WALKER, 
A. L. BIVI.NS, 
Attorneys practicing in the Supreme Court 
of Appeals of Virginia. 
Received July 31, 1937. 
M. B. WATTS, Clerk. 




Writ of error and superseae£~8 awarded, but the same shall 
not operate to release the accused from custody, if he is in 
custody, nor release his bail, if he is out on bail. · 
Aug. 10, 1937. 
H. B. GREGORY. 
Received Aug. 13, 1937. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Corporation Court of the City of New-
port News, at the court-house thereof, on Thursday, the 
Eighteenth day of March, One Thousand Nine Hundred and 
Thirty-seven. 
BE IT REMEMBERED, that heretofore, to-wit: At a 
Corporation Court held for the ·City of Newport News, at the 
court-house thereof, on Tuesday, the .12th day of January, 
1937, J. K. H. Houston, Foreman, E. A. Galloway, D. E. 
Phillips, Lee R. Todd, G. W. Ivers, H. W. Daughtrey and 
Gilbert E. Banks were this day sworn and empanelled a 
special grand jury of inquest in and for the body of the City 
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of Newport News, Virginia, and after having received their 
charge, retired to their room and after some time returned 
into Court, having found an indictment against Daniel J or-
dan, which said indictment, with the endorsement thereon 
by the Foreman of Grand Jury, is in the roll owing words and 
figures, to-wit: 
page 2 ~ State of Virginia, 
City of Ne~port News, To-wit: 
In the Corporation Court of the said city: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the City of Newport News and no'v 
attending the said Court, at its January term, nineteen hun-
dred and Thirty-seven upon their oaths do present, that 
Daniel Jordan on the . . . . day of December in the year one 
thousand nine hundred and Thirty-six, in the said City, with 
force and arms in and upon one Oris Langley, she the said 
Oris Langley then being a female over the age of sixteen 
years, violently, unlawfully and feloniously did make an as-
sault; and her the said Oris Langley, did then and there 
feloniously ravish and carnally know, against her will and by 
force, against the peace and dignity of the Commonwealth 
of Virginia. 
Upon the testimony of, Dr. McEachin, Hattie Drake, Oris 
Langley and Capt. J. M. Peach, sworn in Court, and sent to 
the Grand Jury to give evidence. 
CORPORATION COURT 
OF THE 
CITY OF NEWPORT NEWS. 
Commonwealth, Plaintiff, 
v. 
Daniel Jordan, Defendant. 
Indictment for Rape, a felony, a true bill. 
J. K. HALL HOUSTON, Foreman. 
Filed 14th day of Jan., 1937. 
10 Supreme Court of Appeals of Virginia. 
., 
page 3 r And now at this day, to-wit: Being tire da'Y 
· and year first herein written-At a Corporation 
Court held for the City of Newport News, on Thursday, the 
18th day of March, 1937. 
ON AN INDICT~IENT FOR A FELONY, TO-WIT: RAPE. 
Commonwealth, Pros., 
Against 
Daniel Jordan, Deft. 
This day came the attorney prosecuting for the Common-
wealth and the accused appeared in Court in discharge of 
his recognizance and being arraigned, pleaded not guilty to 
said indictment; thereupon came a panel of twenty persons, 
who had been summoned by the Sergeant of this City, under 
a writ of venire facias, from a list furnished as the law 
directs, who were examined and found to be free from all 
exceptions and qualified in all respects to serve as jurors 
according to law for the trial of this case and from which said 
panel, four were struck off by the attorney for the Common-
wealth and four by the accused, by counsel, the striking off 
of such jurors being done alternately, the Commonwealth 
beginning, leaving the remaining twelve persons to compose 
the jury for the trial of the said accused, to-wit: G. W. Haley, 
W. Hamilton, R. D. Tucker, J. E. Rich, Hugh S. Barney, 
E. D. Powell, 0. K. Allmond, Thomas J. Witty, D. E. Phillips, 
W. S. Broadwell, A. C. Ellis and Charles E. Gresham, who 
being sworn the truth of and upon the premises to speak, 
after having fully heard the· evidence for the Commonwealth, 
the accused, by counsel, moved the Court to strike out the 
evidence of the Commonwealth on the ground that there is 
no evidence tending to show carnalln1owledge by force, which 
said motion being fully argued, the Court doth overrule the 
same, to which action of the Court in overruling his said 
motion, the accused, by counsel, excepted; and the evidence 
and arguments of counsel being fully heard, the jury retired 
to their room to consider of their verdict and after 
page 4 ~ some time, returned into Court, having found the 
following verdict, to-wit : ''We, the Jury, find the 
defendant guilty as charged in the Indictment and fix his 
punishment a.t five years in penitentiary (signed) A. C. Ellis, 
Foreman.'' Thereupon the accused, by counsel, moved the 
Court to set aside the verdict of the jury on the following 
gro:unds-admission of evidence over objection of defense; 
granting of instruction over objection of defense ; and tha.t 
the same is contrary to the law and evidence, which said 
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motion being fully argued, the Court doth overrule the same, 
to which action of the Court in overruling his said motion, 
the accused, by counsel, excepted. Thereupon it being de-
manded of the accused if anything he had or knew to say why 
this Court should not now proceed to pronounce judgment 
against him according to law, and nothing being offered or 
alleged in delay thereof, it is considered by the Court that 
the said Daniel Jordan be imprisoned in the public jail 
and penitentiary house of this Commonwealth for the term 
of five ( 5) years, the term of his imprisonment therein by 
.the jurors in their verdict fixed and ascertained, there to 
be kept imprisoned and treated in the manner directed by 
law for the term aforesaid, or until he be otherwise dis-
charged by due course of law; and that the Commonwealth 
recover against the said Daniel Jordan the costs of this 
prosecution; and the said Daniel Jordan having been on bail, 
no credit is allowed him for any time spent by him in jail 
awaiting trial on this indictment. And the accused, by coun.:. 
sel, indicating his desire to present to the Supreme Court 
of Appeals of this State a petition for a writ of error and 
supersedeas to the judgment aforesaid, execution of the afore-
said judgment is suspended for a period of thirty days from 
and after this date. Thereupon the said Daniel Jordan is 
committed to jail. · 
The defendant's bill of exception are as follows, 
page 5 ~ to-wit: 
page 6 r 
Commonwealth 
v. 
D. L. Jordan. 
BILLS OF EXCEPTIONS. 
IN THE C.ASE OF 
INDICTMENT FOR RAPE. 
H. G. Smith, for the Commonwealth. 
J. L. Rainey, for the defense. 
Received the 14th day of .April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of Newport News, Va. 
12· 
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Supreme Court of Appeals of Virginia.· 
In the ·corporation Court for the City of New-
port News, Virginia. 
Commonwealth 
v. 
D. L. Jordan. 
Thereupon the Commonwealth to maintain the issue · on 
her part gave in the following evidence to the jury: 
ORIS LANGI..~EY, 
the pro~ecutrix, testified that she was a young girl 18 years 
of age and that she lives with her sister, Hattie Drake, at 
2309 Marshall Avenue, in the City of Newport News, Vir-
·ginia. She is, at the present time, a senior and she is now 
taking a post graduate course at the High School, that she 
received her diploma last year; that. D. L. Jordan, the de-
fendant, rooms at her hon1e, as does E. P. Atkins, both of 
whom, at the time of the occurrence of this charge were em-
ployed by theN. C. Mutual Life Insurance Company. Jordan 
is a man about 26 years of age and was educated at the 
Hampton Institute. She further testified that she had never 
been out with Jordan and had no dates with him. Her 
only relationship with him was as a boarder in the house 
and that prior to this occasion, he had always conducted 
himself as a gentleman; that on the night of December 25, 
1936, after she had retired and gone to sleep, she being unable 
to state the time of night, as she had been asleep some time, 
she was awakened by D. L. Jordan, who at that time was 
in bed with her. He told her that if she made an outcry 
or called anyone, he would kill her. She didn't know how he 
was dressed but he stayed in bed with her for about an hour, 
during which time he had intercourse with her. She 'vas very 
much afraid and didn't holler because she feared that he 
would do her serio11~ bodily harm; that she did not consent 
and intercourse was against her will, as she was in . great 
pain and fear at the time. The following morning, 
page 8 ~ she 'vent downstairs and saw her sister, Hattie 
Drake and also Jordan. As soon as Jordan left, 
she complained to her sister, Hattie Drake, who took her 
to Dr. 1\{cEachin where she wa.s examined ; that she had 
never had any conversation with Jordan about any act of 
this kind and haa never had anything t.o do with any other 
man. She suffered a great deal from this act and was trea.ted 
on numerous occasions by Dr. McEachin and is still taking 
medicine given by him. 
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The next witness, 
DR. E. I. McEACHIN, 
a practicing physician, in Newport News, testified that on 
the afternoon of· December 26, Hattie Drake brought Oris 
Langley to his office to be examined; that upon the exami-
nation he found that Oris La.ngley had been mistreated and 
that she was in a very nervous condition and that in his 
opinion, from the examination that the girl had never be-
fore had intercourse with anyone; that he had known Oris 
Langley and her sister for a number of years and always 
believed the young woman to be a perfect lady. He is also 
well acquainted with Daniel Jordan and talked with him 
about this matter, as Hattie Drake had related to him what 
had taken place and asked him if he would talk with Jordan 
about it; that he, Dr. McEachin called at the Drake home 
on December 26 for the purpose of treating the girl and at 
that time, Jordan came to the door of the home ; that he 
advised Jordan not to come in but to go up to his office and 
wait for him as he wanted to talk with him; that in a short 
time, he did go to his office and found Jordan ·waiting for 
him. At that time, he related to Jordan just what the girl 
had ·told him and Jordan stated to him, ''If I did it, I was 
out of my head"; that Jordan was very nervous at the time 
and that he advised him the best thing he could do was to · 
"leave town. He did this because Hattie Drake, the sister of 
the.girl told him that she did not wish to have any notoriety 
· about this matter, because Oris was attending High 
page 9 ~ School and that it would ruin her name in the 
community. She also stated to him that she had 
talked to the Commonwealth's Attorney and made the com-
plaint to him about what had happened. Jordan. did not 
a.dmit to him that he had had anything to do with the girl, 
that she had no other bruises and the condition ~ould have 
been the same with normal intercourse. 
N. 0. WOODY 
was the next witness for the Commonwealth. He testified 
that he had not talked with the defendant about the offense, 
and al~o testified that he ~id not recall talking to Sergeant 
W. F. Peach that morning about. it. 
SERGEANT W. F. PEACH 
was called to testified to contradict N. 0. Woody, over. the 
objection of Counsel for the defendant, and he testified tha.t 
N. 0. Woody had talked with him that morning, and that 
1~ Supreme Court of .Appeals of Virginia. 
Woody told him that the defendant, Jordan told him that 
he must have been drunk or out of his head when it happen. 
E. P. ATKINS, 
a young man of about thirty years of age stated that he 
romned at Hattie Ra.kes house and was rooming there at the 
same time as Jordan; that he worked with ,Jordan and knew 
all the parties concerned in the case; that Oris had always 
appeared to be a perfect lady to him and had an excellent 
reputation in the community. 
PRO:FESSOR PALMER, 
principal of the Huntington High School testified that he 
had known Oris Langley since she had entered school and 
that she had always conducted herself in a proper manner; 
that she has an excellent reputation in the community in 
which she resides and her family is recognized as one of the 
most substantial families in this city. 
CAPT. J. M. PEACH, 
Captain of the Detectives in the City of Newport News, tes-
tified as follows: · 
On December 31, 1936, Capt. J. M. Peach called Dr. Mc-
Eachin and advised him that he wanted Daniel Jordan on a 
charge of Rape. Dr. McEachin stated to Capt. 
page 10 ~ Peach that he would attempt to get Jordan and 
bring him to Capt. Peach's office, which he did that 
afternoon. Capt. Peach advised Jordan in the presence of 
Dr. McEachin that any statement he made would be told in 
court. Capt. Peach then advised Jordan that he was charged 
with raping Oris Langley on Christmas night in the home 
of Hattie Drake where he was rooming. Jordan stated that 
he didn't know anything about it; that he didn't have any-
thing to do with her. 
Teste: This 14th day of April, 1937. 
T. J. BAR.HAM, 
Judge of the Corporation Court for the City 
of Newport News, Va. 
And thereupon, the defense to maintain the issue on his 
part gave in the following evidence to the jury: 
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D. L. JORDAN, 
the defendant testified that he was twenty-six years old, that 
he had supported his own education, and had proceeded 
through high school, and three years college, at Hampton 
Institute, but had to leave in his senior year for lack of 
fun4s to complete his course, that he was out working try-
ing to secure sufficient funds to complete his course, that 
he had roomed at the home of the prosecutrix's sister, where 
the prosecutrix live on two occasions, the last time for about 
three weeks and the first time for a good while; that the 
prosecutrix occupied a room next to that in which he occu-
pied, with 'a door opening between the two rooms, that the 
sister of the prosecutrix and her husband occupied a front 
room, adjoining that of the defendant, but there was no 
door between them, that he come home on Christmas night 
about twelve o'clock, and the door between his room and that 
occupied by the prosecutrix was open, that he and prosecutrix 
had talked about this the night before when they 
page 11 ~ were fixing a Christmas tree downstairs, that he 
. changed his clothes and put on his pajamas, and 
went into the prosecutrix room, he OJWaken her and asked 
her whether she wanted him to get in the bed to keep her 
warm, to which she replied, "she didn't care'', that he got in 
bed with her and after playing with her a while he under-
took to have intercourse with her, that he stopped after it was 
difficult to penetrate properly and would not complete the 
sexual act. 'He stated that this as he believe was because 
the girl had not been u-se to having intercourse, that she did 
not tell him to stopped, nor raised any objections whatso_. 
ever, that he did not threaten her, and had no reason to do 
so, that after a while he 'vent back in his room and closed 
the door. In the morning between four ~nd five o'clock 
the prosecutrix brother-in-law, and some relatives of hers, 
who was passing through stopped by to speak to them, went 
to the prosecutrix room and talked with her, that there was 
a door leading from the prosecutrix's room into the hall, 
which leads to the room of her sister and brother-in-law, 
who were in there, at the time of the act, before and after-
wards, that he got up the next morning, saw the prosecutrix 
sitting in the living room downstairs, he spoke to her and 
she spoke to him, that he ate his breakfast and left, that 
he did not know of the charge of rape until Dr. I. B. Mc-
Eachin told him about it the night afterwards. In telling 
him, he stated that Dr. McEachin said to· him, "you must 
have been drunk or crazy", that he told him, thinking that 
Dr. McEachin was joking with him, said, I must have been . 
. Two or three days later he learned that Capt. Peach had a 
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warrant for him, after he did not leave town, and he came 
over to the Detective Bureau and surrendered, that Captain 
Peach asked him whether he wanted to make a statement, 
·.··after warning him of his rights, and that he made no state-
ment other than that he did not do it, and that he 
page 12 ~had made no statement toN. 0. Woody the Com-
monwealth's witness whatsoever. 
Evidence of good character was given for the defendant 
by the witnesses, Rev. C. E. Jones, B. Atkins, Z. H. Milburne, 
as well as by the witnesses who testified for the Common-
wealth, who stated that he had a good reputation and char-
acter. 
Teste: this 14th day of April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of Newport ·News, Va. 
Be it remembered that aft€r the evidence had been intro-
duced by the Commonwealth and the defense, a motion was 
made by defendant's Counsel, joined in by the Attorney for 
the Commonwealth, that the court instruct the jury to dis-
regard the evidence of Sgt. W. F. Peach, relating to the 
conversation he had with N. 0. Woody, and the court so 
instructed the jury. 
Teste: This 14th day of April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of Newport News, V a. 




D. L. Jordan. 
BILL OF EXCEPTIONS NO. 1. 
Be it remembered that N. 0. Woodv who testified for the 
Commonwealth was asked whether he had talked 
page 13 ~ with the defendant about the .offense, to which he 
stated, he had not. He was further asked whether 
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he had not told the police officer, Sergeant W. F. P~ach, that 
morning that he had talked with the defendant. He stated 
that he did not recall. (Mr. Newsome, who was assisting in 
the prosecution), insisted that the Commonwealth was taken 
by surprise of this witness. Sergeant W. F. Peach was 
placed on the stand by the Commonwealth as the next wit-
ness, for the purpose of contradicting the witness N. 0. 
Woody, over the objection of the attorney for the defend-
ant, to which objection the court overruled, court allowed 
this evidence only for purpose of contracting witness, Woody 
and instructed the jury that it should not be taken as evi-
dence against the defendant. Whereupon, defendant's Coun-
sel excepts. Sergeant W. F. Pe.ach testified that he had 
had a conversation with N. 0. Woody on the morning of 
that day. The Commonwealth by its attorney asked him, 
"what was that .conversation", to which Counsel for -the · 
defendant again objected as highly ~roper, prejuwcial 
and strictly hearsay against the defendant, which objection 
the court overruled. Whereupon, the defendant, by his Coun-
sel, excepts, and tenders this his bill of· exceptions No. 1, 
and prays that the same may be signed and made a part of the 
record of the case, 'vhich is done accordingly. 
Given under my hand and seal this 14th day of .April, 
.1937. 
T. J. BARHAM, (Seal) 
Judge of the Corporation Court for the City 
of Newport News, Va. 
· Received this 14th day of April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of. Newport News, Va. 
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BILL OF EXCEPTIONS NO. 2. 
Be it remembered, that after all of the evidence had been 
introduced by the Commonwealth to maintain the. issue on 
IS Supreme Court of Appeals of Virginia. 
her part, the defendant, by his Counsel moved the court 
to strike the evidence of the Commonwealth, as being in-
s.ufficient to support a conviction of the offense of rape as 
charge in the indictment against the defendant, which motion 
the court overruled, whereupon, the defendant, by his Coun-
sel, excepts, and tenders this his bill of exceptions No. 2, 
and prays that the same may be signed and made a part of 
the record of the case, which is done accordingly. 
Given under my hand and seal this 14th day of April, 
1937. 
T. J. BARHAM, (Seal) 
Judge of the Corporation Court for the City 
of Newport News, Va. 
Received this 14th day of April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of Newport News, Va. 
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page 15 ~ BILL OF EXCEPTIONS NO. 3. 
Be it remembered, that on the trial of the case, the court 
gave over the objection of defendant's Counsel, the follo,v-
ing instruction, ''The court instructs the jury that if you 
believe from the evidence beyond a reasonable doubt, that the 
accused entered the room of the prosecutrix while she was 
asleep, arousing her and without any previous arrangement 
with her, threatened to do her bodily harm if she made an 
outcry, and had carnal knowledge of her and that such act 
was against the will of the accused, then he is guilty of rape, 
although you may further believe that there was no actual 
physical resistance made by the prosecutrix nor any outcry 
at the time of the sexual act", whereupon, the defendant, 
by his Counsel, excepts, and tenders this his bill of excep-
D. L. Jordan v. Commonwealth of Virginia. 19 
tions No. 3, and prays that the same may be signed and made 
a part of the record of the case, which is done accordingly. 
Given under my hand and seal this 14th day of April, 
1937. 
. 
T. J. BARHAM, (Seal) 
Judge of the Corporation Court for the City 
of Newport News, Va . 
Received this 14th day of April, 1937. 
T. J. BARHAM, 
Judge of the Corporation Court for the City 
of Newport News, Va. 




D. L. Jordan. 
BILL OF EXCEPTIONS NO. 4. 
page 16 ~ Be it remembered, that on the trial of the case, 
after the evidence was all in, the instructions given 
by the court and argument of Counsel, the jury brought in a 
verdict against the defendant, fixing his punishment at five· 
years in the State penitentiary, whereupon, defendant by 
Counsel moved the court to set aside the verdict as contrary 
to the law and evidence and grant the defendant a new trial. 
But the court overruled the motion, whereupon, the defend-
ant, by his Counsel, excepts, a.nd tenders this his bill of ex-
ceptions No. 4, which he prays may be signed, and made 
a part of the record of the case, which is done accordingly. 
Given under my hand and seal this 14th day of April, 
1937. 
T. J. BARHAM, (Seal) 
Judge of the Corporation Court for the City 
of Newport News, Va. 
Received this 14th day of April, 1937. 
T. J. BARHAM, 
Juil.ge of the Corporation Court for the City 
of NeWport News, Va. . 
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I, T. J. Barham, Judge of said Court, do hereby certify 
that this is a true copy of the evidence and Bills of ·Excep-
tions signed by me. 
Given under my hand and seal this 14th day of April, 
1937. 
. . T. J. BARHAl\1:, (Seal) 
Judge of the Corporation Court for the City 
of Newport News, Va. 
page 17 r State of Virginia, 
· . City of Newport Ne,vs, to-wit: 
I, ]f. B. Ba~haJl!, Clerk of the Corporation Court for the City 
aforesaid, in the State of Virginia, hereby certify that the 
foregoing is a true transcript of the record and proceedings 
. as are required by law to he copied in a prosecution of the 
Commonwealth, plaintiff, against Daniel Jordan, defendant 
(no particular parts of said record being required to be 
copied by either party in .writing). I further certify tha.t 
notice of the application for this transcript of record has 
been given as the law directs and that said notice has been re-
turned and filed in the papers of said cause in the Clerk's 
Office of said Court. 
Given under my hand this 28th day of June, 1937. 
F. B. BARHAM, 
Clerk of the Corporation Court, Newport 
News, Virginia. 
Fee of. the Clerk of the Corporation Court, $7.00. 
·A Copy-Teste: 
1\I. B. W AT.TS, Clerk. 
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